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Preliminary Remarks:



Firgly, permit me to begin by thanking the organizers for inviing me to
paticipae as a pandig in this important regiond Symposium which is, in my opinion,
both timely and relevant to the regiond integration process in which we are al engaged.

| believe that many of you will agree with me that the Theme for this morning's
pand discussion, “ The Legal Impact of the CCJ on Fostering I nternational Trade and
Harnessing Regional Intellectual Property Rights’, would tend to give the impresson
that the Caribbean Court of Judtice is dready up and running and that there would be, if
not severd, certainly a few decigons, rulings or advisory opinions from the Court from
which condusons as to the Court's impact on internationd trade and intellectud
property rights may be drawn. How, after al, can the legd impact of any inditution,
more especidly a Court be properly assessed unless the Court itsdf has darted to
function and to exercise its legd jurisdiction in the various aress fdling under its

mandate?

Ladies and gentlemen, as we dl know, te CCJis ill in its early infancy. Its Seat
in Trinidad and Tobago is ill under congruction. Its Regidrar, Presdent and Judges are
dill to be gppointed and disgoutes are il to be filed before it, advisory opinions ill to be
sought from it and references ill to be made to it by nationd courts or tribunals seeking
a ruling or decison of the Court in its origind jurisdiction. The truth is that at this point
in time, there are no cases, decisons or rulings from which the actual impact of the CCJ
can be assessed. Nonethdless, like the speakers before me, | will attempt to predict the
likely or expected impact of the CCJ on the development of internationd trade and
intellectud property within the Caribbean Single Market and Economy.

Perhaps the best place to dart, is to revist very briefly, the underlying rationae
for the Court's establishment and to remind ourselves of its intended role in the regiond
integration process, its role as one of the main drivers of the CSME and its expected role
in the development of CARICOM Community law.



Rationale for the establishment of the CCJ, its jurisdiction and its expected role in
the development of CARICOM Community law:

The question of the establishment of a Caribbean Court of Apped as a fina court
of appea from the domedtic jurisdictions of CARICOM Member Countries (replacing,
where they dill exist, appeds to the Judicid Committee of the Privy Council) has been
the subject of discussion within CARICOM for severa decades'.

As Chief Jugice Sr David Smmons reminded us in his wecome remarks
yesterday, as far back as 1947, a Mesting of West Indian Governors meeting in Barbados
had reflected on the need for aWest Indian Court of Appeal and urged its establishment.2

A Resolution urging the edtablishment of a Committee of regiond Attorneys-
Generd to condder the question of edtablishing a find appellate Court in the Caribbean
which was tabled by Jamaica and passed a the Sixth Meeting of the Heads of
Government of the Caribbean Community hdd in Kinggton, Jamaica in April 1970, is
sad to represent the critica juncture from which to trace the history of the development
of the Caribbean Court of Justice and the debate surrounding the idea of such acourt.®

Added impetus for the establisiment of the Court undoubtedly came in 1989
when CARICOM Heads of Government took a firm decison to establish a Caribbean
Court of fina appelate jurisdiction.

Although, the Court was origindly conceived as an appellate court of last resort to
replace the Privy Council, a number of reports, notably the 1972 Fraser Report* and the

! See “Time for Action” Overview of the Report of the West Indian Commission”, 1992 chaired by Sir.
Sridath Ramphal at p. 36.

2 See a Research Paper by Hugh Rawlins, Lecturer, Faculty of Law, University of the West Indies
commissioned by the Caricom Secretariat for the Preparatory Committee on the Caribbean Court of Justice
in 2000 entitled “ The Caribbean Court of Justice: The History and Analysis of the Debate” at page 5.

3 See 1992 West Indian Commission Report at page 5

* See the June 1972 “ Report of the Representative Committee of OCCBA on the Establishment of a
Caribbean Court of Appeal In Substitution for the Judicial Committee of the Privy Council” chaired by the
late Mr. Justice Aubrey Fraser.



West Indian Commission Report of 1992° recommended the conferment of an origind
jurisdiction upon a Caribbean Court of last resort in order to permit the Court to function
a abiter in resolving disputes arisng from the various regiond Agreements which
provide the framework for the regiond integration movement. These recommendations®
have evidently played a mgor role in influencing the current design and dructure of the
Caribbean Court of Justice.

Accordingly, a the Nineteenth Meeting of the Conference of Heads of
Government of the Caribbean Community held in & Lucia in 1998, Heads of
Government accepted the Barbados and Jamaica proposa to invest the Court with both
an origind and an appdlate juridiction. Artice Il of the Agreement Edtablishing the
Caribbean Court of Justice adopted by Member States of the Community on February 14,
2001 consequently provides:

“1. The Court is hereby established with:

(a) Original Jurisdiction in accordance with Part I1,” and

(b) Appellate jurisdiction in accordance with the provisions of Part [11.2 "

CARICOM'’s legd Consultant, Mr. Duke Pollard has described the Court's dud
jurisdictions in the following terms:

® See the 1992 West Indian Commission Report at page 37.
® “We believe that the time is at hand for establishing the Caribbean Court of Appeal - what in an
integration context we would prefer to call the Caribbean Supreme Court. We do not wish to minimize the
issues which have characterized the discussion...but we are strongly of the view that we cannot,...go on
sitting around tables forever discussing the pros and cons of action and in the process forever deferring
it...“ We believe the CARICOM decision was the right one, even in the context of an appellate jurisdiction
alone: but the case for the CARICOM Supreme Court, with both a general jurisdiction and an original
regional one, now overwhelming- indeed it is fundamental to the process of integration itself. ...Integration
in its broadest sense — involving a Single CARICOM Market, monetary union, the movement of capital and
labour and goods, and functional cooperation in a multiplicity of fields - must have the under pinning of
Community law. Integration rests on rights and duties; it requires the support of the rule of law applied
regionally and uniformly. A CARICOM Supreme Court interpreting the Treaty of Chaguaramas, resolving
disputes arising under it, including disputes between Governments parties to the Treaty, declaring and
enforcing Community law, interpreting the Charter of Civil Society- all by way of the exercise of an
original jurisdiction — is absolutely essential to the integration process.” See the 1992 West Indian
Commission Report at page 37.
" Articles 12- 24 of Part |1 of the Agreement Establishing the Caribbean Court of Justice contain provisions
governi ng the exercise by the Court of itsoriginal jurisdiction.

Article 25 of Part 111 of the Agreement Establishing the Caribbean Court of Justice contains provisions
governing the exercise by the Court of its appellate jurisdiction.



“ The Caribbean Court of Justice has been designed as a unique multinational judicial
institution with two discrete jurisdictions. As a municipal court of last resort, the CCJ will
replace the Judicial Committee of the Privy Council. Asan international tribunal, the CCJ will
employ rules of international law in interpreting and applying the Revised Treaty of
Chaguaramas Establishing the Caribbean Community including the CARICOM Single Market
and Economy.” °

If the role and importance of the CCJ in the regiond integration process can be
summed up in a few paragraphs, it will be seen that the CCJ will be far more than a mere
replacement for the Judicid Committee of the Privy Council. While the Court in the
exercise of its gppdlate jurisdiction, will undoubtedly replace the Privy Councl and
assume that body’s podtion a the pinnacle of the Court systems of individua Member
States, the conferra on the CCJ of its separate origina jurisdiction as the fina arbiter and
interpreter of the Revised Treaty will make the CCJ an important driver of the Caribbean
Sngle Maket and Economy (CSME). As Mr. Duke Pollard so eoquently stated
yesterday, the Caribbean Court of Judtice is the “inditutiond centerpiece’ of the CSME,
“...if the Court does not fly, the CSME is adead duck.”

It is anticipated that disputes and questions of interpretation concerning the scope
of rights and obligations will inevitably arise under the Revised Treaty'®, the Caribbean
Court of Judtice exercigng its origind jurisdiction will, through its decisons, rulings and
advisory opinions, bregthe life into the Treety, making the integration process and the
CSME aliving redlity.

The centrd role which the CCJ has been cdled upon to play in the construction
and implementation of the Caribbean Single Market and Economy (CSME) though not
identica to that of the ECJ, is comparable to that which the European Court of Justice has

9 See article entitled “ Appellate Jurisdiction of the Caribbean Court of Justice (CCJ)” dated November
2003 by Duke E.E. Pallard, Director, CARICOM Legidative Drafting Facility.

10 See the comments of the Chairman of the Preparatory Committee on the CCJ cited at page 57 of the
Hugh Rawlins Research Paper commissioned by the Caricom Secretariat for the Preparatory Committee on
the Caribbean Court of Justice referred to at footnote 2 above.



been playing within the European Community for severd decades. It is anticipated that
the various decisons, rulings and advisory opinions to emanate from the Court will
(together with the text of the Revised Tresty and the other regiond Agreements'
supporting the CSME) in the course of time, become what the West Indian Commisson
o aptly refered to as Community law.'? Without such a Court to settle disputes
concerning the interpretation and gpplication of the Treaty expeditioudy and once and for
dl, the pace of implementation of obligations and the conferrd of benefits under the
Treety is likely to be a dow, inefficient, uncertain and frustrating experience for Member
States and nationals dike.

How?, by whom? and by what means may the CCJ's original jurisdiction as the
final arbiter of all matters concerning the interpretation and application of the
Revised Treaty be invoked?:

Although as a municipd court of last resort the CCJ, in the course of exercising
its appellate jurisdiction, will undoubtedly have an impact on the development of a
Caribbean jurisprudence much in the same way as the Privy Council currently does, its
impact will become evident over the long term. However, there is little doubt that its
impact is likely to be more immediaidy seen as the Court begins to exercise its origind
jurigdiction as the find arbiter on dl maiters reaing to the interpretation and application
of the revised Treety of Chaguarameas.

Examination of Pat Il of the Agreement Edablishing the Caribbean Court of
Judtice indicates that the Court's origind jurisdiction to settle issues reding to the
interpretation and application of the Revised Tresty may aise in three (3) broad
gtuations, namely, (i) in contentious proceedings involving disoutes between Member
States'®, or between Member States paties to the Agreement and the Community™*

1 Other Instruments supplementing the Revised Treaty include, The Charter of Civil Society, the
Agreement Establishing the Caribbean Court of Justice, The Agreement for the Establishment of an
Assembly of Caribbean Community Parliamentarians and the CARICOM Agreement on Social Security;

12 See the 1992 West Indian Commission Report at page 37.

13 Article 12(a) Agreement Establishing the CCJ.

14 Article 12(b) Agreement Establishing the CCJ.



concerning the interpretation or gpplication of the Treaty, or upon the gpplication by a
nationd of a Member State party to the Agreement’® where such person has established
that such person has been deprived directly of the enjoyment of benefits conferred by the
Revised Treaty'®; (i) pursuant to a direct request by a Member State or the Community
for an advisory opiniom’ concerning the interpretation or application of the Revised
Treaty; or (jii) upon referra to the Court from a national court or tribuna'® concerning a

guestion concerning the interpretation or gpplication of the Revised Treety.

Article 211 of the revised Treaty provides that where a dispute arises between
Member States parties to the Agreement, or between the Member States parties to the
Agreement and the Community as a whole, or between a Community nationa and a
Member State concerning the extent of the respective rights and obligations under the
revised Treaty, the CCJ in the exercise of its origind jurisdiction shdl have excdusve
jurisdiction to hear and deliver fina judgment in the matter in dispute. 1°

Article 212 of the Revised Treaty dso confers upon the Court an origind
juridiction exclusve to the CCJ to ddiver advisory opinions concerning the
interpretation and application of the Tresty. Such opinions shal however be delivered
only a the request of Member States parties to a dispute, or a the request of the
Community.*

Findly the revised Tresty provides in Article 214 that where a nationd court or
tribund of a Member State is seized of an issue whose resolution involves a question

concerning the interpretation and gpplication of the Treaty, that court or tribund may if it

15 Article 12(d) Agreement Establishing the CCJ.
16 see Article 222 of the Revised Treaty of Chaguaramas, incorporating Article24 of the Agreement
Establishing the Caribbean Court of Justice giving locus standi to natural or juridical persons to appear as
?artiesin proceedings before the CCJwith special leave of the Court;

7 Article 13 Agreement Establishing the CCJ.
18 Article 14 Agreement Establishing the CCJ.
19 sSee Article 211 of the Revised Treaty of Chaguaramas incorporating Article 12 of Part 11 of the
Agreement Establishing the Caribbean Court of Justice.
20 see Article 212 of the Revised Treaty of Chaguaramas incorporating Article 13 of Part I of the
Agreement Establishing the Caribbean Court of Justice;



congders that a decison on the question is necessary to endble it to deiver judgment,
refer the question to the CCJ for determination before ddlivering judgment.?*

As the Court is cdled upon to exercise its origind jurisdiction, it will work out for
itsdlf the Stuations and conditions under which it will accept jurisdiction to hear disputes,
accept referrals or render advisory opinions.

| have located one case from the European Court of Judtice to illudtrate the point.
The case is highlighted in the Annud Report of Proceedings of the Court of Judtice in
2003 prepared by its President Mr. V. Skouris. He reports that in the Case of Barcadi-
Matini_and Cdlier des Dauphins [2003] ECR 1-905, the ECJ hed inadmissble a
guestion referred to it to enable the referring court to decide whether the legidation of

another Member State is in accordance with Community law. In reaching that concluson
the ECJ observed that when such a question is before it, the Court must “ display special
vigilance” and mugt “be informed in some detail of the referring court’s reasons for

considering that an answer to the questionsis necessary to enable it to give judgment.”

The ECJ pointed out, inter alia, that where the nationa court has confined itsdf to
repegting the argument of one of the parties without indicating whether and to what
extent it consders that a reply to the question is necessary to enable it to give judgment,
the ECJ did not have the materid before it to show that it was necessary to rule on the
question referred and accordingly the question was inadmissble and jurisdiction was
declined.

It is obvious that in giving its decison, the ECJ was laying down clear directions
and conditions for the referring tribuna to follow when making referras to the ECJ. It is
clear that the case for such referra must be properly made and will not be entertained by
the ECJ unless the referring court itsdf clearly set out a reasoned opinion why a ruling
from the ECJ would be necessary to enable the referring court to give judgment. In other

21 see Article 214 of the Revised Treaty of Chaguaramas incorporating Article 14 of Part I of the
Agreement Establishing the Caribbean Court of Justice;



words, jurisdiction is not automaticaly accepted by the ECJ. It is too ealy to say

whether, given a smilar gstuation, the CCJ will take the same agpproach and decline
jurisdiction.

A look at the broad scope of the subject matter which the CCJ may be called upon

to determine, interpret or enforce when exercisingitsoriginal jurisdiction:

In order to better appreciate the very substantid scope of the subject matter which
the CCJ will be expected to grapple with in the exercise of its origind jurisdiction as the
find arbiter on dl matters relating to the interpretation and gpplication of the Revised
Treaty, it is important to recdl that in the lead up to the adoption in 2001 of the text of
the Revised Treaty of Chaguaramas, CARICOM Member States had over a period of
severd years incrementdly adopted a series of nine (9) Protocols designed to construct
the broad framework of the CSME.

The nine (9) Protocols have since been completely subsumed within the text of

the Revised Treaty of Chaguaramas adopted by Member States in 2001. The Protocols
introduced new or revised provisonsin the following broad arees:

Protocol | —Institutional Arrangements;

Protocol | which has been subsumed in Chapter 2 of the Revised Treaty establishes the
Conference of Heads of Government and the Community Council of Minigers as the two
(2) principd policy-making organs of the Community. It aso identified four (4) new
organs to support the policy-making process in the functiond aess of Trade and
Economic Development (COTED), Foreign and Community Reations (COFCOR),
Finance and Planning (COFAP) and Human and Socid Development (COHSOD). The
Legd Affars Committee, the Committee of Centra Bank Governors and the Budget
Committee are important supporting Bodies of the Community.

Article 27 (4) of the Revised Treaty dso enables a Member State, subject to the

agreement of the Conference, to opt-out of obligations aisng from decisons of
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competent Organs of the Community, provided that the fundamental objectives of the
Community aslaid down in the Treaty are not prejudiced thereby.

While it is not easy to provide a precise factud Stuation which could arisg, it is
conceivable that a dispute could arise between Member States, or between a Member
State and the Community as a whole as a result of the exercise by the member State of its
right under Article 27(4) to opt-out of a decison of the Conference of Heads of
Government, or the Council of Minigers or the Council for Trade and Economic
Development (COTED) or other competent Organ of the Community. In theory, such a
dispute could find its way before the CCJ which in the exercise of its origind jurisdiction
would have to examine the Treaty, interpret Article 27(4) and, having regard to dl the
crcumgances, determine whether the opting-out by the Member State concerned
prejudices the fundamenta objectives of the Community as laid down in the Treety.

Protocol 11 — Establishment, Services, Capital and Movement of Community
Nationals;

Protocol 11 is now contained in Chapter 3 of the Revised Treaty and addresses the
right of establishment, the right to provide sarvices, the right to move capitd and freedom
of movement of Community nationds. Articles 32, 36 and 39 of the Revised Treaty
forbid Member States from imposing new redrictions with respect to the right of
edtablishment, the right to provide services and to move capitd and obliges Member
States to remove exigting redrictions in accordance with programmes established by

competent Organs.

Protocol Il condtitutes, in my view, one of the most important aspects of the
CSME. It essentidly governs the manner in which the exiding technica barriers and
redrictions to trade and investment in the region will be dismantled in order to facilitate
intracregiond trade and invesment and ultimady, the practicd functioning of the
CSME.
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Following the adoption of Protocol Il some years ago, Member States were
mandated to notify the CARICOM Secretariat of al known redtrictions or barriers which
might impede the exercise by CARICOM nationas of the right of establishment, the right
to provide services or move capital, or which might hamper or impede the freedom of
CARICOM ndionds to move fredy within the Community. A series of CARICOM
Secretariat Consultants visted each Member State and reported to the Secretariat on the
nature of the redrictions and their compatibility with the Tresty. A timetable was
subsequently agreed on by Member States for the remova of such redtrictions and a
decison was laer taken to expedite remova of al remaning redrictions by the year
2005.

It is very likdy that despite the best efforts of the Secretariat and Member States
to remove dl the redrictions, bariers or impediments to intraregiond trade and
investment, that natural or juridicad persons seeking to exploit Treesty benefits under
Protocol 11/Chapter 3 may 4ill encounter difficulties in so doing either by reason of new
regtrictions introduced since the adoption of Protocol 11, or smply because restrictions or
barriers were not notified or identified due to inadvertence or other such reason. Such
difficulties, if not resolved by other means, could potentidly end up before the CCJ as a
dispute concerning the interpretation or gpplication of the Treaty and requiring the
exercise of the Court’s origind jurisdiction.

In my capacity as Regisrar of Companies, | have, like other Regigrars from the
region, been involved in the process of asssing Barbados in identifying and notifying
potentid barriers or redtrictions on the right of establishment. | have dso defended the
attempt by successve ad hoc CARICOM Secretariat Consultants to identify as a
regriction which must be removed, the legd requirement under the Barbados Companies
Act, Cap. 308 for externa companies to register in Barbados prior to commencing their
operations in Barbados. The CARICOM Consultants have argued that since companies
incorporated in Barbados do not have to register in the same manner that externd
companies ae required to, the regidration requirement is discriminaiory and an

impediment to trade which must be removed. Barbados and some of the other Member
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States have argued that the regidration requirement for externa companies is a necessary
regulatory or adminidrative requirement which is not discriminatory and cannot be

removed without serioudy compromising domestic arrangements.

Though admittedly not a matter of earth shattering importance, this could be a
matter which the CCJ may be required to rule on in the exercise of its origind jurisdiction
a some time in the future, ether as an actud disoute in the course of contentious
proceedings between Member States, or perhaps by way of an advisory opinion referred
by aMember State or by the Community.

Protocal 111 - Industrial Policy;

Protocol 111 is now contained in Part | of Chapter 4 of the Revised Treaty entitled
Policies for Sectord Development. It addresses indudria policy in the Community in a
manner designed to enhance internationd competitiveness of the Community and achieve
sugtainable production of goods and services for the promotion of the Region’s economic

and socid development.

Article 66 of the Revised Treaty places an obligation on the Council for Trade and
Economic Deveopment (COTED) to promote the protection of intellectua property
rights within the Community by, inter alia, the drengthening of regimes for the
protection of intelectua property rights and the smplification of registration procedures
inthe Member States®?

There is, in my view, an apparent weekness in the Revised Tregty regarding how
intellectud property rights have been dedt with. It reaes to the fact that the Treaty does
not specificdly identify by name the various categories of intellectud property which are
to be protected by Member States in their domedtic laws. Nor are the expressons
“intllectud property” or “intdlectuad property rights’ expresdly defined anywhere in the
Treaty. Further, there is no dear text in the Treaty which specificdly imposes an
obligation on a Member State to protect trademarks, patents, industrid designs or

22 gee Article 66(a) Revised Treaty;
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copyright or to adopt the other minimum standards of intellectua property protection
expressly required under the WTO/TRIPS Agreement.

No doubt, in crafting the text of the Revised Tregty, the assumption was probably
made that Member States by virtue of their obligations under the WTO/TRIPS
Agreement, would have dready been obligated to enact domestic laws providing for the
eight (8) standards®® of intellectua property protection required under the WTO/TRIPS
Agreement.

Despite the absence from the Treaty of a clear definition of intellectud property,
or a clear duty upon Member States to enact intellectud property laws, flexibility
nonetheless exigts for the categories and standards of intellectua property protection to
be expresdy defined and declared from time to time by a decison of the COTED. Such a
COTED decison would then become an obligation to be fulfilled by Member States in
the same manner asif it had been set out in the Treaty itsdlf.

Regrettably, it is no secret that there are ill some CARICOM States who have
not yet passed the legidaion necessary to fulfill their obligations under the WTO/TRIPS
Agreement in rdation to the protection of intelectua property rights. The COTED,
however, has been given a cler mandate under Article 66(a) to promote the
grengthening of regimes for the protection of intdlectud property. This would include
ensuring that dl Member daies have enacted the required legidative regime for
Intellectud property rights. The unavalability of intelectua property rights protection in
such Member States would undoubtedly be a source of concern to the nationas of other

Member States desirous of trading or investing in such countries.

Conceivably, a dispute between Member States or between Member States and
the Community about the nonavalability of intdlectua property rights protection in a
Member State which has not yet passed such laws could arise for determination by the

2 The eight international standards required under the WTO/TRIPS Agreement are patents, trademarks,
industrial designs, copyright and related rights, integrated circuits, geographical indications, protection of
undisclosed information and control of ant-competitive practicesin contractual licences.
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CCJ in its origind juridiction. Alternatively, an advisory opinion could be sought from
the Court by any Member State, or by the Community as to the interpretation and
goplication of Article 66 (a) of the Revised Treety as it relates to the role of the COTED
in ensuring that intellectud property rights protection is avalabdle throughout the
Community.

There are seven (7) other Protocols which have now been subsumed within the
Revised Treaty. Time does not permit a detalled examination of their provisons or any
further speculation as to how disputes could arise concerning the interpretation and
goplication of the Treaty, but suffice it to say that disputes or questions will inevitably
arise concerning how any of these subject areas should be applied or interpreted under the
Revised Tresty and the CCJs origind jurisdiction could potentidly be invoked as
provided in the Tregty.

Protocol IV — Trade Policy;

Protocol 1V which is now contained in Chapter 5 of the Revised Treaty addresses trade
policy and is largely concerned with the establishment of a regime for the free movement
of goods and services within the CSME, cooperation in Customs administration,
safeguards, dumping and subsidies and the adoption of a common protective policy in
respect of third states.

Protocol V — Agricultural Policy;,

Protocol V which has been subsumed in Pat Il of Chapter 4 of the Revised Treaty
entitted Policies for Sectord Development, addresses agriculturd policy and seeks to
affect the trandormation of the agriculturd sector within the Community based on
efficient, diverdfied, internationdly competitive, sudanaddle and  environmentaly
friendly development.

Protocol VI — Transport Palicy;
Protocol VI which is now located within Chapter 6 of the Revised Treaty addresses
trangport policy in the Community and is concerned with the provison of adequate, safe
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and internationaly competitive trangport services for the development and consolidation
of the CSME.

Protocol VII — Disadvantaged Countries, Regions and Sectors;

Protocol VII which has been subsumed in Chapter 7 of the Revised Treaty introduces a
new regime for deding with disadvantaged countries, regions and sectors within the
Community and is largely concerned with ensuring that the rddively less advanced
economies of the Community are dlowed to adjust to competition within the CSME.

Protocol VIII —Rules of Competition;

Protocol VIII which has been subsumed in Chapter 8 of the Revised Treaty addresses
Competition policy and Consumer Protection is concerned with putting measures in place
to protect anti-competitive conduct by Community enterprises. Consumer protection is
aso addressed.

Protocol 1 X — Disputes Settlement;
Protocol 1X which has been subsumed in Chapter 9 of the Revised Treaty addresses the
settlement of disputes concerning the interpretation and gpplication of the Treaty

Concluding Remarks:

In concluson, it is evident that the CCJ will have an important role to play in
fodering the regiond integration process and in ensuring that the rights and benefits
promised under the Tresty are secured for the good of the Region asawhole.

The impact of the CCJ is likdy to be mos keenly fet in the exercise of its
origind jurisdiction as rulings, decisons and opinions are sought of it by Member States,
the Community, interested persons and nationd courts and tribunads seeking find
settlement of matters concerning the interpretation or application of the Treaty.
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Although the exact scope of intdlectua property protection required within the
CSME has not been spdt out in Article 66 of the Revised Tregty, in the exercise of its
origind jurisdiction, the CCJ may choose to so interpret the provison as to rule that an
obligation nonethdess exids for Member States to & least have in place the minimum
dandards of intellectua property protection required under the WTO/TRIPS Agreement
having regad to the Community’'s paticipaion in the WTO/MRIPS and other
internationa regimes for the protection of such rights.

Findly, a comment on harmonization and the necessty for the Community to adopt a
common approach to the regigtration of Intellectuad Property Rights:

While the vag mgority of CARICOM Member States have complied with
ther international obligations under the WTO/TRIPS Agreement and have put
in place the eight (8) internationd standards concerning the availability, scope
and use of intdlectual property rights under the WTO/TRIPS Agreement, the
texts of these laws in the individud Member States are far from uniform and
contain obvious subgtantive as well as procedurd differences in how such
rights will be granted, protected and enforced. In te absence of a harmonized
or common gpproach to the protection of intelectud property within the
CSME, agpplicants and rights holders would undoubtedly find themselves
faced with different results when seeking regidraion or enforcement of ther
rights in dl or any of the sovereign Member States which comprise the
Community.

Article 66(b) of the Revised Treaty mandates the COTED to promote the
protection of intdlectud property rights within the Community by the
edablishment of a regiona adminidration for intellectud property rights,
except copyright. As someone pointed out yesterday, until the regiond
adminigration of regidrable intellectua property rights is put in place as
envisaged by the Treaty, the CCJ in its origind jurisdiction could ke asked to
consgder how the application of this obligation is intended to work under the
Treaty, and to render advice with respect thereto.



Thank you for your atention.
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